BEFORE THE NEBRASKA PUBLI C SERVI CE COW SSI ON

In the Matter of the Commi ssion, on RULE AND REGULATI ON NO. 147
its own notion, seeking to amend
Title 291, Chapter 1, Rules of
Comi ssi on Procedure, Section 013,
Show Cause Orders, Section 021
Appeal s, and Section 027, Gvil

Penal ty Procedures, in accordance
with the provisions of LB 1285 [2000]
to elimnate obsol ete sections, and
to clarify and harnoni ze existing
sections.

ORDER ADOPTI NG REVI SI ONS TC
PREVI QUSLY PROPCSED
AVENDVENTS TO EXI STI NG

COW SSI ON RULES; ORDER
SETTI NG HEARI NC

N N e N e e N N N N

ENTERED:. January 9, 2001
BY THE COWM SSI ON:

On April 4, 2000, LB 1285 [2000] went into effect upon the
Governor's signature. LB 1285, which added codified state |law at 75-132.01 and
75-617 and anended existing state |aw, provides that the
Commi ssion may adninistratively fine persons in non-conpliance with
Commi ssion orders and changes the effective date of Commi ssion orders.
Accordingly, on May 10, 2000, the Commi ssion proposed anendnents to its
Rul es of Conmmi ssion Procedure, codified at Title 291, Chapter 1, notably
Rul es 013, 021 and 027. The Commi ssion also provided a period for
coment whi ch extended until May 26, 2000. On May 16, 2000, the
Conmi ssi on extended the comrent period until June 16, 2000. On My 31,
2000, the Conmmi ssion voted to proceed to a public hearing on the proposed
rules. Notice of the hearing was published in The Daily Record on June
1, 2000, in the Omha Wrld Herald on June 2, 2000, and in the Lincoln
Journal Star on June 3, 2000. On July 11, 2000, the Commi ssion held a
public hearing on the proposed anendnments. The only testinony received
at the July 11 hearing was from Jack Shultz, who summarized his prefiled
coments. No other nenber of the public was present at the hearing.

On Septenber 26, 2000, the Conmm ssion entered an order proposing
revisions to the previously proposed anmendnents, opening another round
of public comment and setting a public hearing for Cctober 18, 2000. The
Cct ober hearing was reschedul ed for Novenber 21, 2000. Notice of the
heari ng was published in The Daily Record and the Omha Wrld Herald on
Cct ober 18, 2000, and in the Lincoln Journal Star on October 20, 2000.
The only witten coments received were from AT&T on Novenber 13, 2000.
The only person testifying at the hearing was Jack Shultz, appearing for
the Nebraska Tel ecomuni cati ons Associ ation

OPI NI ONS AND FI NDI NGS

W first address the filed witten comments of AT&T. First, AT&T
identifies an incorrect cross-reference found in Rule 021.04A3. The rule
begins, "As provided in 021.04D..." The correct cross-reference shoul d
be to Rule 021.04B, as AT&T points out. W adopt that change in our
final draft.

The AT&T comments al so point out a grammatical correction in Rule
027. 03A suggesting a change from"their" to "the person's" which we al so
adopt in our final draft.

In Rule 027.03A, the Conmission Rules detail the requirenents for

a conplaint to inpose civil penalties. 1In the proposed draft of the
rul es, the Conmi ssion included subpart (6) which reads, "any other matter
required by statute." The AT&T conments suggest elim nating this catch-al

provision. Wile the inclusion of such a section would allow the
rules to be flexible should the state | aw governing these requirenents
change, we have renoved subpart (6) in the final draft so that
practitioners who rely on these rules are not msled to believe that
ot her requirenents nay exist.



Finally, AT&T correctly notes a grammatical error in the title of
Rul e 027.09. W adopt the suggestion to change the title of this rule
to read, "Collection of Penalty in Lieu of Payment."

The only other comrent received was the testinony of Jack Shultz at
the public hearing held on Novenber 21, testifying for the Nebraska
Tel ephone Associ ati on (NTA).

M. Shultz suggested that Rule 021. 04A3 night include additiona
| anguage to point out that in sone instances an order of the Conmi ssion
is stayed under the law. However, M. Shultz did testify that the
| anguage of the rule was accurate as witten. As such, we decline to
adopt the NTA suggestion.

Next, the NTA suggests a change to Rule 021.04B. It should be noted
that the anmendnment to Rule 021.04B contains all new | anguage. M. Shultz
argued that, while the section correctly outlined how a party to a
Comi ssion order could apply to the Comm ssion for a stay of the
Conmi ssion order while an appeal was pending. M. Shultz' concern is
that practitioners might be nmisled if the |anguage in that Rul e does not
poi nt out that application for a Comm ssion stay can not be granted once
an appeal to either the district court or the Court of Appeals has been
perfected. The Rule as offered now begins,

021.04B If a party of record to a tel econmunications order
comences an appeal and one or nore parties apply to the
Commi ssion for a stay of a Conm ssion order, the Conm ssion
may order a stay of the Conm ssion order only if the
Comi ssi on. .

The NTA Suggestion woul d have the Rule begin

021.04B +Hf Before a party of record to a
t el econmuni cati ons

order conmences an appeal , amrd one or nore parties
may apply o

to the Conmission for a stay of a Conmission order- .
The the

Comi ssion may order a stay of the Conmi ssion order only if
t he Commi ssi on. .

We adopt the NTA suggestion and adopt these changes into our
proposed anendnents to the rule.

During the hearing, the NTA also reiterated their desire to include
a definition of what constitutes a violation. Their concern remains that
t he Commi ssion woul d consider a single act that affects nunerous
subscribers as a multiple violation. |In our last order, we went to
consi derable lengths to allay those concerns. M. Shultz testified that
he "had a greater confort level" after reading the Conmi ssion's | ast
or der.

The Conmi ssion feels that there is a wealth of testinony that would
prevent the Comm ssion from abusing their fining authority in the manner
described by M. Shultz including the legislative history of LB 1285; the
statenents by state senators on the floor during debate on the bill
i ncludi ng discussion directly on point with this issue; this Comission's
conmitments as expressed in our |ast order; and assurances given during
the Novenber 21, 2000 public hearing. W renmin concerned that an
attenpt to define violation would result in greater ambiguity rather than
greater clarity. The NTA did not take us up on our invitation to suggest
a viable definition. As such, we feel confident that this Conmm ssion has
addressed the concerns of the NTA and find that no anendi ng | anguage
shoul d be added at this tine and, therefore, make no changes.

Next, the NTA argues that the Conmi ssion should revise Rule 027.02C
intw ways. Rule 027.02C lists a set of factors that the Conmm ssion may
consider in determning the anbunt of a civil penalty. Except for



| anguage added to what was fornerly Rule 027.02B5, the |ist of factors
precedes the passage of LB 1285 and was instituted when the Comi ssion
had fining authority only against notor carriers. NTA first argues that
the |l anguage in the sentence preceding the list of factors should be
changed from"may" to "shall" and argues, second, that the list should
enconpass only the two factors found in Neb. Rev. Stat. § 75-156(1) (Cum
Supp. 2000). W adopt both suggestions fromthe NTA so that Rule 027.02C
(formerly Rule 027.02B) is anended to read,

027028 027.02C Discretion to Determnmine Penalty: The
Commi ssi on
shal | have discretion in deternmining the appropriate amount of the
civil penalty assessed for each violation. 1In determning the
amount of the penalty for a violation of a tel econmuni cations order,
t he Commi ssion way shall consider

027 02B1 027.02C1 Fhe defendant's

hi-story—of previous
vi-olati-ens— The appropriateness of the penalty in light of the
gravity of the violation; and,

»7 0282 Tl . : olati
vi-olations—

_ B27-02B3 027.02C2 The good faith of the

violator in attenpting

to achi eve conpliance after notification of the violation is
gi ven.

027 02B4Any—hazardtothe health or satety ot the publie
w I ol ati ol ati .

. I o T . I I ol at]
vi-olati-ons—

027-02B6—Fhe—ampunt—hecessaryto—deterfutureviolations—

027-02B7Other—circunstances—as—thepublicwelfare-nay
regui-re—

These changes adopt the recomrendati ons nade by NTA. However,
because nmuch of the language in this section of the rules existed prior
to LB 1285 and were adopted relative to the Comnission's fining authority
over comon carriers other than tel econmunications carriers, they are
retained as Rule 027.02D and its subsections. Therefore, we include the
following new section in order to re-incorporate those old sections into
the new proposed anendnents to the rules.

027.02D Discretion to Determine Cvil Penalties for Violations of
Orders O her than Tel econmuni cations Orders: In determining the
appropriate anpunt of civil penalty for violations of orders other
than tel ecommuni cations orders, the Conmi ssion nay consider:

027.02D1 The defender's history or previous violations;

027.02D2 The gravity of the violation or violations;

027.02D3 The good faith of the defendant in attenpting to
achi eve conpliance after notification of the violation or violations is given to
the all eged
of f ender;

027.02D4 Any hazard to the health or safety of the public
caused by the violation or violations;




027.02D5 The economic benefit gained by the violation or violations;

027.02D6 The anpunt necessary to deter violations;

027.02D7 Ot her circunstances as the public welfare nmay require.

Havi ng addressed the concerns, suggestions, and conmments fromthe
second round of coments and the second public hearing, we turn our
attention to whether the changes made to the proposed anendnents to the
rules in this order require yet a third round of public conment and
anot her public hearing.

The state's Administrative Procedures Act (codified at Neb. Rev.
Stat. 884-901 to 84-920) prohibits a state agency from adopting a rule
or regulation that is "substantially different” fromthe proposed rule
or regulation. Neb. Rev. Stat. 884-907.05(1)(Reissue 1999). This set
of rules is the third set of amendnents to the rules. The Conmi ssion's
first order in this docket on May 10, 2000, proposed amendnents to the
existing rules and allowed for a period of filed corments. A public
hearing was held on July 11, 2000. On Septenber 26, the Conmi ssion
i ssued new proposed anendnents that incorporated responses to the
coments and suggestions nade by the public. W again allowed a period
of public comment and held a public neeting on Novenmber 21, 2000. W now
must answer the threshold question of whether the changes incorporated
in this order are "substantially different” than those offered in the
Sept enber 26 order.

In order to determ ne whether this change constitutes a
"substantially different" rule fromthose that have been open to public
coment, we look to the statutes for the standard to be applied.
Specifically, section 84-907.05 puts forth a three-part test to determ ne
if an adopted rule is "substantially different fromthe proposed rule or
regul ation" contained in the public notice.

To determ ne whether the new rule or regulation is "substantially
different' we must consider 1) the extent to which all persons affected
by the adopted rul e had adequate notice that their interests would be
affected (notice conponent); 2) the extent to which the subject matter
of the adopted rule or the issues determned by the rule are different
fromthe proposed rule (issues conmponent); and, 3) the extent to which
the effects of the adopted rule differ fromthe effects of the proposed
rule (and, the effects conponent). See Neb. Rev. Stat. 8§84-907.05(2)
(a)(b) and (c).

In summary, the changes in this order: 1) corrected errors in
grammar and internal references; 2) declines to adopt a suggestion by NTA
to amend certain clarifying | anguage because the | anguage as witten was
accurate on its face; 3) adopted clarifying | anguage so that
practitioners would know that the opportunity to ask the Comm ssion for
a stay of one of its orders nust occur prior to appealing the order; 4)
adopted a change in the | anguage setting out the criteria the Comm ssion
could consider in setting a civil fine. The resulting |anguage exactly
mrrored the enacting statute; and 5) added a new section so that we
could retain the factors to be consi dered when the Comm ssion entered
fines for other comon carriers under its jurisdiction so that this
section remai n unchanged. This action was necessary because LB 1285 did
not change any of the provisions of lawrelating to fines against
carriers other than tel ecomuni cati ons conpani es.

We find that adequate notice was given of each of these changes.
After each change of the prior changes in the proposed rules, we allowed
for a period for filed witten conments. W also held a public hearing.
W note for the record that this Conmm ssion duly considered each
suggestion and comment and, in effect, adopted in whole or in part the
vast majority of the suggestions offered. |In the few instances where we
di d not adopt offered suggestions, the Conmm ssion gave reasoned replies
to explain our decision. In short, we find that all interested parties
recei ved not only anple notice, but adequate opportunity to provide input
to these anmendnents to the rules. W, therefore, find that the notice



conmponent of 884-907.05 has been sati sfi ed.

The second conmponent of 884-907.05 is the issues conponent. That
part of the statute asks if the subject matter of the adopted rule or the
i ssues deternmined by the rule are substantially different fromthe
previ ous proposed rule. As noted, there were no new i ssues that were
br ought before the Conmmi ssion in this |last round of comments. The one
suggestion fromthe NTA that went unadopted was a reiteration of previous
concerns raised. W find that these proposed rules, therefore, satisfy
the i ssues conponent of the statute.

The third conponent of the statute is concerned about the extent to
which the effects of the adopted rule differ fromthe effects of the
proposed rule. Cearly, the effects are not substantially different.
The changes we adopt in Rules 027.02C and 027.02D are the nost
extensive. But even in these changes, the Conmi ssion was careful to
retain the sane set of criteria that existed in the Comm ssion's rules
prior to the passage of LB 1285 for carriers under the Conm ssion's
jurisdiction other than tel ecomunications carriers which were the
subj ect of LB 1285. 1In adopting the suggested changes of the NTA we
adopt | anguage that exactly mirror the provisions of LB 1285 as codified
at 8§75-156(1) (Cum Supp. 2000). The NTA objected to the listing of
additional criteria that were not specifically nentioned in the act.
Since the Comm ssion in this final revision elinm nated those additiona
criteria but retained the original criteria which were statutorily
expressed, no change in effect has occurred. W therefore find that we
satisfy the third conponent of 8§84-907.05 and find that there has been
no substantial change in the effects of these revisions upon persons
under the Conmission's jurisdiction

Not wi t hst andi ng t hese findi ngs, the Commi ssion w shes to act on the
side of caution. Accordingly, we set a hearing on these proposed

amendnents for February 13, 2001. |If no substantive changes are nmde as
a result of that hearing, these proposed rules will be approved.
ORDER

I T 1S THEREFORE ORDERED by the Nebraska Public Service Comi ssion
that a public hearing be set for Tuesday, February 13, 2001, at 1:30 p.m
on the proposed | anguage offered in our order entered Septenber 26, 2000
under this docket along with the proposed amendnent | anguage in our order
of today.

IT 1S FURTHER ORDERED that the full draft of the |anguage of the
proposed rule with the anendrments adopted be nmade an appendix to this
order and incorporated into this order

MADE AND ENTERED i n Lincoln, Nebraska on this 9th day of January,
2001.

NEBRASKA PUBLI C SERVI CE COWM SSI ON
COWM SSI ONERS CONCURRI NG

Chai r man

ATTEST:
APPENDI X A
013 SHOW CAUSE CRDERS

013. 01 Show Cause Order: The Commi ssion may, by order, conpe

any person to whomit has granted authority to show good cause as
to why the authority should not be suspended, changed, o+

revoked
in whole or in part, or why the holder of the certificate for




such authority should not be subject to an adninistrative fine as
provided for in Comm ssion rules.

013.02 Content: The show cause order w-+ shal
specifically
advi se the respondent of the alleged violation or violations and
the time and place of the hearing on such order.

013. 03 Cease and Desist Order: The Conmm ssion nay, after proper
noti ce and hearing, enter a cease and desist order or any order
t he Commi ssion deens just and reasonabl e.

021 Appeals: A party seeking to obtain reversal, nodification, or
vacation of an order entered by the Comni ssion nay seek such review as

provi ded by this section. etherthanan order—entered pursuant—to

021 02—orthe appeal procedure providedin021-04- (1) A party
seeking to obtain reversal, nodification, or vacation of an order
entered by the Conmi ssion pursuant to section 75-156 (1)(b) nay appea

such order in accordance with the state's Administrative Procedures
Act. (2) A party seeking to obtain reversal, nodification, or
vacation of an order entered pursuant to section 75-156 to 75-158,

ot her than section 75-156(1)(b), may (a) seek review of the Court of
Appeal as provided in section 75-137 as set forth in section 021.01
and 021.02 of these rules or (b) seek judicial review of the order
under section 75-136.01 as set forth in section 021. 04A of these
rules; (3) Any interested party seeking to obtain reversal

nmodi fication, or vacation of a Conm ssion order entered by the
Conmi ssi on under Neb. Rev. Stat. sections 75-109, 75-604, 75-609, and
75-609. 01 or 86-801 to 86-810 nmay, after all adm nistrative renedies
bef ore the Conmm ssi on have been exhausted, appeal in accordance wth
the state's Administrative Procedures Act. (4) A party seeking to
obtain reversal, nodification, or vacation of any other order of the
Comi ssion not otherwi se provided for in this section may appea
pursuant to section 75-137 using the procedures provided for in 021.01

and 021.02.

021.01 Direct Appeals: On direct appeal, a notice of appeal
statutory docket fee, and seventy-five dollar ($75.00) cost bond
or undertaking shall be filed with the Executive Director within
the thirty (30) day period i mediately followi ng the day on which
a copy of the Conmission's order is mailed to the party
appeal i ng.

021.02 Indirect Appeal; Mdtion for Rehearing or Reconsideration
On indirect appeal, a motion for rehearing or reconsideration
must first be filed within the ten (10) day period i mediately
following the day on which a copy of the Conmission's order is
mailed to the party appealing. |f the Conmission overrules the
notion for rehearing or reconsideration, a notice of appeal
statutory docket fee, and seventy-five dollar ($75.00) cost bond
or undertaking rmust be filed with the Comm ssion within the
thirty (30) day period inmediately followi ng the day on which a
copy of the Conmission's order overruling the notion for
rehearing or reconsideration to the party appealing is nail ed.
If the Conmi ssion does not enter an order ruling on the notion
for rehearing or reconsideration within thirty (30) days after
such notion is filed, an appeal te-the Suprenre—Court may be
perfected by filing a notice of appeal, and any statutory docket
fee and $75-00 cost bond or undertaking in an anpbunt pursuant to
state | aw before the Comi ssion enters an order ruling on the
notion for rehearing or reconsideration

021.02A Oral Argunent: The Conmi ssion shall hear ora
argunment on notions for rehearing or reconsideration if a
request is filed at the tine such notion for rehearing or




reconsideration is filed by the noving party or by
request filed within seven (7) days of the filing of the
motion by the opposing party. Unless otherw se ordered
by the Comm ssion, the parties of record shall be all owed
twenty (20) minutes each for oral argunent.

021.03 Procedure: In either a direct or indirect appeal
appel l ant shall: (A) certify to the Conm ssion that a copy of the
notice of appeal was nailed or personally delivered to other
parties and attorneys of record; and (B) shall file a praecipe
with the Executive Director specifying the pleadings or other
matters to be included in the transcript. The evidence as
certified by the official stenographer and the Executive Director
as the true bill of exceptions, along with the pleadings and
filings, constitutes the conplete record. The other parties of
record shall, within twenty (20) days of filing of the notice of
appeal , informthe Executive Director in witing whether they
intend to beconme parties to the appeal. The Executive Director
shal |l indicate on the transcript the parties appellant and
appel | ee parti es.

021. 04 Appeal of O-der Entered Pursuantto-Section
75-322.02
R-R-S—1943, As-Anended Orders: |In-the case-of-an-order

021. 04A Proceedi ngs for Review The follow ng
procedures nay be utilized for review pursuant to Rule
021(2):

021. 04A1 Proceedings for review of an order
entered pursuant to Seetion—7#5-322.02 R RS-
1943, —as—anended,- section 021(2) of these rules
shall be instituted by filing a petition in the
District Court of Lancaster County or in the
district court of the county in which the party
is domciled within the thirty (30) day period
i medi ately follow ng the day on which the
Comission's order is nmailed to the party
appealing. Al parties of record shall be made
parties to the proceedi ngs for review

021. 04A2 Summons shall be served within thirty
(30) days of the filing of the petition in the
manner provided for service of a summons in a
civil action. The court, at its discretion
may permit other interested persons to
i ntervene.

021. 04A3 Fhe fitingof the petitionorthe
servi-ce—of—thesummns—upon—the—Conm-ssi-on
decisien— As provided in 021.04D, the Fhe
Conmmi ssion may stay enforcenment of a decision
or—thecourt—nmay order—a-stay-afternoticeto
the—Commi-ssi-on—of appticationfor—a-stay upon
such terms as it deems proper, and may shabH-
require the party requesting such stay to give
bond in the anpbunt specified in the order

entered by the Conm ssion. and-cendi-tioned-as
the—court—direets—

021.04A4 Wthin fifteen (15) days after
service of the petition, or within such further



time as the court for good cause shown all ows,

t he Conmmi ssion shall prepare and transmt to
the court the verbatimtestinmony transcribed by
the of ficial stenographer, including al

exhi bits, which shall constitute the bill of
exceptions. The pl eadi ngs, order appeal ed, and
bill of exceptions duly certified to by the
Executive Director shall constitute the
conplete record. In addition, if the defendant
requests a stay of the Commi ssion's order, the
Commi ssion shall also transfer the cashier's
check, nmoney order, electronic transfer or
supersedeas bond it received fromthe

def endant. pursuant—te-021-04E1- Such transfer
shal | satisfy the bond requirement of 021.04A3.

021. 04A5 A copy of the original order
appeal ed, certified to be a true and correct
copy by the Executive Director or a
Conmmi ssi oner, shall be adnmitted in evidence as
prima facie evidence of every fact found and
that such order is prima facie just and
reasonabl e.

021 04B Review of the Reeord
021.04A6 The
revi ew shall be conducted by the court without
a jury de novo on the record of the Conm ssion.
021.-04C Deci-si-on—of the Distriet—Court The
court may affirmthe decision of the
Comi ssion, remand the case for further
proceedi ngs, or reverse or nodify the decision
if the substantial rights of the petitioner my
have been prejudi ced because the decision is:
021-04C++n in violation of constitutional
provi si ons; 06210462 1+n in excess of the
statutory authority or jurisdiction of the

Commi ssion; or, 023-04C3 Arbitrary arbitrary or

capr i cious.

021.04B Stays of a Conmi ssion Tel ecommuni cati ons O der:

Before a party of record to a tel econmunications order
comences an appeal, one or nore parties mayapply to the
Commi ssion for a stay of a Conm ssion order. The

Comi ssion may order a stay of the Conmi ssion order only
if the Commission finds that (a) the applicant for the
stay is likely to prevail when the matter is finally
decided, (b) without relief, the applicant will suffer
irreparable injury, and (c) the grant of a stay to the
applicant will not substantially harmother parties to
the proceeding. The Conmission nmay require the party
requesting a stay to give bond in an anmount or upon
conditions as the Commission nay direct. The grant or
denial of a stay shall not be considered to be a fina

or der.

021.04B1 For purposes of this section, a
tel ecommuni cati ons order shall mean an order
entered by the Commi ssion pursuant to the
Intrastate Pay-Per-Call Regul ation Act, the
Nebr aska Tel ecomruni cati ons Uni versal Service
Fund Act, the Tel ecomuni cations Rel ay Systen
Act, subsection (2) of Neb. Rev. Stat. section
75-109, or sections 75-604 to 75-616, 86-801 to
86-811, 86-1001 to 86-1009, 86-1201 to 86-1222.

021-04Db 021.04C Appeal to the Court of
Appeal s or to
the Supreme Court: The Conmission or sueh any party




to
the proceedi ngs shall have the right to appeal the
decision of the District Court or the Court of Appeals

to—theSupreme—Court under the sane rul es as

now
provi ded for by law for appeals to the Suprene Court,
except in no case shall security for such appeal be
requi red when security is taken by the Conm ssion

021 04E 021.04D Judicial Review and Fail ure
to Perfect

Appeal

021-04E1 021.04D1 If the
def endant agai nst whorn
a penalty is assessed seeks judicial review as
aut hori zed by the statute, the defendant shal
forward to the Conmm ssion a cashier's check or
noney order payable to the Treasurer of the
State of Nebraska for placenent in a contingent
liability account in the anpbunt of the penalty
assessed by the Commission. As an alternative
to paying the penalty into a contingent
liability account, the defendant may post with
t he Commi ssion a supersedeas bond approved by
t he Commi ssion and payable to the Treasurer of
the State of Nebraska for the anmount of the
penalty, which will remain in effect until al
judicial review of the order or decision is
final. The defendant shall either remt the
paynent or post an approved supersedeas bond
with the Conmission within the thirty (30) day
period inmedi ately followi ng the day on which
the Conmmission's order is mailed. |If the
def endant is unable financially to conply with
the requirements of this rule, the defendant
seeking judicial review shall, within the sane
thirty (30) day period, file with the genera
counsel of the Conmission an affidavit stating
hi s/ her financial inability and shall attach
thereto a bal ance sheet describing, with
particularity, the defendant's assets and
liabilities. |If the general counsel concludes
that the bal ance sheet and affidavit
sufficiently show the defendant's financia
inability to conmply with this rule, the
Comi ssi on nay wai ve paynent of the civi
penalty into the contingent liability account
or the posting of a supersedeas bond.

02104E2 021.04D2 (A) Failure
to pay the
penalty in full, (B) failure to forward the
amount of the penalty for placenment in a
contingent liability account, (C) failure to
post a supersedeas bond, or (D) failure to
obtain a waiver fromthe Comm ssion of such
requirements within the thirty (30) day period
i medi ately follow ng the day on which the
Conmmi ssion's order is mailed shall result in a
wai ver of all legal rights to judicial review

021--04F 002. 04E Unfavorabl e Appellate
Determination: In
the event the final appellate determ nation is against
the defendant, within thirty (30) days of the date the
deci sion of the appeals court becones final, the
Conmi ssion shall forward to the Treasurer of the State
of Nebraska the cashier's check, noney order or



super sedeas bond held by the Commi ssion, plus any
interest which may have accrued, pending the outcone of
the appel |l ate process.

021046 002. 04F Favorabl e Appellate
Determination: In
the event the final appellate determnation is in favor
of the defendant, said defendant shall be absol ved of
all liability for paynent of the anpbunt of the penalty.
Wthin thirty (30) days of the date the decision of the
appeal s court becones final, the Conm ssion shall return
the anobunt of the penalty assessed and paid, plus any
interest which may have accrued, with a certificate of
its return or shall rel ease the supersedeas bond by
Comi ssion order, as shall be required under the
ci rcunst ances.

027 CIVIL PENALTY PROCEDURES
027.01 Purpose and Scope:

027.01A The purpose of this section is to establish
hearing and rel ated procedures which the Comm ssion will
foll ow when civil penalties are sought against any person
as defined in Neb. Rev. Stat. section 75-139.01 ;+#oter
carrer—ecompnR—carrer—oer—contract—earrier pursuant to
Seetion—75-322- 02 R R-S—1943, mas—anended— section 75-156.

027.01B The section establishes procedures to interpret,
clarify and suppl enent requirements ,definitions, and
procedures described in the statutes specified in
027.01A. The Commission will follow the requirenents
,definitions, and procedures in these statutes and rules.

027.01C For purposes of these rules, civil penalty shal
have the sanme neaning as administrative fine and these
terns may be used interchangeably.

027.02 Assessing Cvil Penalties:

027.02A Authority of the Commission: In addition to
ot her penalties and relief provided by law, the
Comi ssion nmay ,upon a finding that the violation is
proven by clear and convincing evidence, assess a Ci Vi
penalty of up to fve ten thousand dollars

($10,000) per day agai nst any person ,—hbter—carri-er
corph—carr-er—or—contract—carrier for each violation
of: (1) any provision of Chapter—#5—Artiecle-3 sections
75-301 to 75-390 , or Seectien section 75-126 as such
section applies to any person or carrier specified in

Chapter—#5—Article3 sections 75-301 to 75-390; (2) a

Commi ssi on order entered pursuant to the Intrastate Pay-Per-Call Regul ati on Act,

t he Nebraska

Tel econmuni cati ons

Uni versal Service Fund Act, the Tel ecommuni cati ons Rel ay
System Act, subsection (2) of section 75-109, or sections
75-604 to 75-616, 86-801 to 86-811, 86-1001 to 86-1009,

or 86-1201 to 86-1222; (3) any interconnection agreenent
or agreenent of a similar nature approved by the
Comi ssi on pursuant to section 75-109(2); (4) a self-enforcing provision of an
i nt erconnection

agreenent or an

agreenent of a simlar nature approved by the Conm ssion
(2+(5) any term condition, or limtation of any
certificate or permt issued pursuant to Chapter—#5-
Artiecle3; sections 75-301 to 75-390; or, 3}

(6) any

rule, regulation, or order of the Comm ssion issued under




authority del egated to the Conmi ssion pursuant to

Chapter—#5—Artiele-3 sections 75-301 to 75-390.

027.02B The civil penalty assessed under these rules
shall not exceed two nillion dollars ($2,000,000) per
year for each violation. For purposes of section 021 of
these rules, year shall nean cal endar year which is the
period fromJanuary 1 to Decenber 31 inclusive

027028 027.02C Discretion to Determ ne
Penalty: The
Commi ssion shall have discretion in determning the
appropriate anount of the civil penalty assessed for each
violation. In determning the amount of the penalty for
a violation of a tel ecomunications order, the Conmi ssion
may shal | consi der

027-062B1 027.02C1
Fhedefender-s—histoeryof
previeus—violations— The appropriateness of
the penalty in light of the gravity of the
viol ati on; and,

. I . f ol at]
vi-olations—

027--02B3 027.02C2 The good
faith of the
defendant violator in attenpting to achieve
conmpliance after notification of the violation
is given.

vi-olati-ons—
. . . .
ol at ol .92;.9285 Fhe—econom-c—benelit—gai-ned-by—the
027-02B6—The—armbunt—necessary—to—deterfuture
vi-olati-ons.

027-02B7—C-her—¢cirecunstances—as—thepublic
welfare—ray—regutre—

027-02B 027.02D Discretion to Determne
Penal ty: The
Commi ssion shall have discretion in determning the
appropriate anount of the civil penalty assessed for each
violation other than a tel ecomruni cations carrier. In
determ ni ng the anmount of the penalty, the Conmi ssion may
consi der:

027-02B1 027.02D1 The
defender's history of
previ ous viol ati ons.

027-02B2 027.02D2 The gravity
of the violation
or viol ations.

027--02B3 027.02D3 The good
faith of the
defendant in attenpting to achi eve conpliance
after notification of the violation is given.

027-02B4 027.02D4 Any hazard
to the health or



safety of the public caused by the violation or
vi ol ati ons.

027.-02B5 027.02D5 The
econoni ¢ benefit gained
by the violation or violations.

027-02B6 027.02D6 The anount
necessary to
deter future violations.

027-02B7 027.02D7 O her
circunstances as the
public welfare may require.

027.03 Initiation of GCvil Penalty Proceedings Before the
Conmi ssi on:

027.03A Conpl ai nants and Conplaints: A civil penalty
proceeding may be initiated by any entity—ecarrier-
shi-pper, association, the Conm ssion, other state
oF
fFederal—agencies,—or—by—any person as defined in section
75-139. 01 whonsoever or their |egal representative. The
conplaint initiating a civil penalty proceeding shall be
filed with the Executive Director and shall conformto
the requirements of 005.03 (departmental conplaint), e+
005.05 (formal conplaint) or 013.01 (show cause order),
as the case may be, and further shall: (1) consist of a
si-gheds- witten pleading signed by the conplainant or his
or her legal representative containing the names of the
conpl ai nant and the all eged vielater{s) violator or
violators; (2) set forth the date, facts, and nature of
each act or om ssion upon which each charge of a
violation is based; (3) specifically identify the
particul ar statute, certificate, permt, rule,
regul ation, or order purportedly allegedly violated; (4)
contain a prayer stating the type of relief, action, or
order desired by the conplainant; (5) informthe

def endant that pursuant to 0606508 {fermal—conplaint)—or

Commi ssion rules, failure to answer will be construed as
an adm ssion of the allegations in the conplaint. Failure

to—file—an-answer—or—to-appear—at—the hearing-allowsthe
N ) T

ht Lo .
pena?ty conplaint,—or—the GB'L?Sf'e“ Ry E'e?eed Y t? ?

| il |
pursuant—to—027-04B- and, (6) that upon failure to pay
any civil penalty deternined by the Commi ssion, such
civil penalty may be collected by civil action in the
District Court of Lancaster County. {(6) any—eother—natter
reguired-bystatute.

027.03A1 In the case of a formal conplaint,
hearing fee witH may be
assessed agai nst the
conpl ai nant in the anpbunt established by the
Conmi ssion and as provided by |law for hearing
fees. |If the defendant is found to have
committed the wvioelatien{s) violation or
violations naned in the fornmal conplaint, the
heari ng costs assessed, if any, shall net be
refunded to the conpl ai nant. and-assessed
against—the defendant If the defendant is found
to have committed the violation or violations
named in the fornal conplaint, the defendant
may be assessed the costs of the hearing.

a



027. 03B Di+rector—ofTransportation-Departnent
Del i very

of Conplaint: Before a civil penalty conmplaint filed
pursuant to an alleged violation of sections 75-301 to
75-390 by anyone ot her than the Comm ssion can proceed to
a hearing, a copy of said conplaint shall be delivered to
the Executive Director

of the Commission. The Director shall have thirty (30)
days to intervene in support of said conplaint, intervene
in opposition to said conplaint, or issue a letter
advi si ng the conpl ai nant that the Comm ssion
FransportationbDepartrent has taken no position in the
proceeding. In the event the Director takes no action
after the thirty (30) day period has expired, the
conpl ai nant nmay proceed to a hearing on the conplaint no
earlier than thirty (30) days after notice is served upon
the defendant naned in the conplaint. Nothing contained
herein shall preclude the Comm ssi on er—Conm-ssion—staff
fromintervening as otherw se all owed under the
Commi-ssion-s rules of the Conmission.

| £l ed with tt ; . I .
of the Transportation Departnent.

027-03D 027.03C Notice to Defendant: Wen a
defendant—in
a—civi-—penalty conpl ai nt Lg filed with the Executive
Director , i i-si i
HA—027-02A wherein the defendant nmay be subject to a
civil penalty under state | aw and these rules, the
Comi ssion shall notify such defendant in witing (1)
setting forth the date, facts, and nature of each act or
onm ssi on upon which each charge of a violation is based;
(2) specifically identifying the particul ar statute,
certificate, pernmt, rule, regulation, or order
purportedly allegedly violated; (3) that a hearing wll
be held and give notification of the tinme, date, and
pl ace of such hearing; (4) that, in addition to a civi
penalty, the Commi ssion nay enforce additional penalties
and relief as provided by law, (5) that pursuant to

BO508 (fermal——conplatnt)y—or 00509 (departrental
conplaint)y—asthe-casermay—be Commission rules, failure
to answer will be construed as an adm ssion of the
allegations in the conplaint. Failure to file an answer
or to appear at the hearing allows the Commi ssion to
enter an order assessing a civil penalty as provided by

| aw for the wielatien{s) violation or violations alleged
in the civil penalty conplaint, or the Comm ssion nay
proceed with a hearing to receive evidence of the all eged
vi-olatien{s) violation or violations and may assess cCi Vi
penal ties as provided by | aw pursuant—te-027-4B ; and,

(6) that upon failure to pay any civil penalty deternined
by the Conmi ssion, such civil penalty nmay be coll ected by
civil action in the District Court of Lancaster County.

02703E 027.03D Method for Notice of Cvi
Penal ty
Conpl ai nt and Hearing: A copy of the civil penalty
conpl ai nt described in 027.03A and the notice infornmation
speci fi ed by 62403Db 027.03C shall be sent by the
Commi ssion to the defendant pursuant to the Service and
Noti ce provisions ef 011 by the Conmssion
as cont ai ned
in Conm ssion rul es.




027-03F 027.03E Suppl erental Pl eadi ngs;
O her Renedi es
at Law. Suppl enmental pleadings filed by a party shall be
in witing and way be filed with the Executive Director
and distributed by himor her to all interested parties
under a certificate of service at any time until five (5)
days before a hearing date. Supplenental pleadings filed
five (5) days or less prior to the hearing date may be
al l owed by the hearing examner officer upon a show ng of
good cause and undue surprise does not di sadvant age ot her
parties of record. A civil penalty proceeding shall not
be cunul ative of all other renedi es avail abl e under the
Nebraska Revised-Statutes state |aw and the rules of the
Commi ssion. Nothing herein shall be construed as to
precl ude the Comnm ssion or any other party, person, or
entity fromseeking any remedy in |law or equity not
specifically wentioned provided for in this section

0274036 027.03F Wt hdrawal of Conplaint: A
civil penalty
conpl aint may be withdrawn by the party who fil ed sanre
the conplaint without prejudice to refiling upon the sane
facts if the Commi ssion approves the w thdrawal as
provi ded by 668 these rules.

027.04 Answer

027.04A Form The defendant shall submt to the
Comission a witten answer in the manner required by (1)
005. 08(formal conplaint); or, (2) 005.09 (departnenta
conplaint), but in either case the answer shall be filed
no later than twenty (20) days after the date on which
notice is given.

027.04B Failure to Properly File Answer: If the
defendant fails to tinely file an answer as required by
this subsection, or fails to appear at the hearing, the
Comi ssion nay enter an order which assesses a cCi Vi
penalty as provided by |law for the wvielatien{s) violation

or violations alleged in the eivil—penatty conplaint, or
the Commi ssion nmay proceed with a hearing to receive

evi dence on the alleged violation or violations and the
Comi ssion nay assess civil penalties or an
adm ni strative fine as provided by | aw.

027.05 Settlenment Orders:

027. 05A Compronise Prior to Conplaint Hearing: A
def endant may enter into a conprom se settl enent
agreenent and proposed final order prior to a hearing
pursuant to Seetien#5-322-02 R R S—1943,—as—anended
section 75-157 which does not constitute an admi ssion by
the defendant of any all eged wvielation{s) violation or
violations contained in the civil penalty conplaint.
Such agreenment and proposed final order shall be signed
by the defendant and all parties to the proceeding and
shall reflect that the defendant consents to the
assessnment of a specific civil penalty or administrative
fine. Settlenent of the matters raised by the civi
penalty conplaint in a proposed final order containing a
recommended penalty are subject to the approval of the
Commi ssi on.

027.05B Contingent Liability Account Deposit: Subm ssion
of Conpronise to Conmi ssion: If the defendant and al
parties to the proceeding enter into a conpron se
settl enment agreenent and proposed final order, the
settl ement of the conplaint shal- may include a
recommended penalty to the Conmi ssion. |f a recommended




penalty is included as part of the conpronise settlenent
agreenent and proposed final order, Simuitaneous

simul taneous to the filing of a conprom se settl enent
agreenent and proposed final order, the defendant shal
remt to the Commission a cashier's check or nobney order
in the anpbunt of the recommended penalty payable to the
Treasurer of the State of Nebraska. These funds shall be
held in a contingent liability account unti

appropriately allocated upon final order. The conprom se
settl ement agreenent and proposed final order shall be
subnitted to the Conmi ssion by the Conmi ssion's general
counsel. [If the Comm ssion approves the agreenent and
proposed order, the civil penalty proceedi ng shall cease.
If the Comm ssion does not approve the proposed order, a
hearing on the civil penalty conplaint shall be held.

027.06 Findings of Fact and Concl usions of Law. Every deci sion
and final order rendered by the Conmi ssion after a civil penalty
hearing is held shall be in witing and acconpani ed by a finding
of facts and conclusions of |aw. Fhe-decision—or The order
entering a civil penalty may, at the discretion of the
Commi ssion, provide for a prescribed tinetable for the paynent of
such fines. A copy of the order shall be sent to the parties of
record by certified or registered mail

27.07 Final Commission Order: Except in the event of a
conprom se settlenent agreenment entered into pursuant to the
provi si on of 027.05A which specifically provides that there wll
not be a finding that a defendant is in violation of a provision
found in 027.02A, nothing in these rules shall prohibit the
Conmi ssion fromissuing a final order in which the Conmi ssion
enters a finding that the defendant is found to be in violation
of a provision found in 027.02A notw t hstandi ng that such a
def endant may al ready be subject to the annual fine limtation as
prescribed in section 027.02B

02707 Final-Comm-ssionO-der—Wth No-Civil
Penal-ty—-Assessed:
. . . .
A the event the—Conmissi-on ERters—=a e ’e'de' A-Whi-eh—the
Corr-sS+-0A dees.net aSSeSS—a—Ciy —pena Y5 tle'Gennlss on—Sna
eturh ﬁ“? BG:EI? o the e'?': penalt;ﬁy ch |;ght have be?'

027.08 Post Order Requirenents:

027. 08A |Issuance of a Final Oder Finding Cccurrence of
a Violation: On the issuance of a final order finding
that the wvielatioen{s) violation or violations have
occurred, the Conm ssion shall informthe defendant or
hi-sther the defendant's |egal representative as—seoen
as
practicable no later than five (5) business days of the
rendition of the order and of the ampunt of the penalty,
if any.

027.08B Payment of the Administrative Penalty
Fi ne:
Wthin the thirty (30) day period i nmediately follow ng
the day on which the Cormmission's final order is mailed,
t he defendant who has not previously paid all the civi
penalty ordered to be paid shall pay the penalty in ful
by remtting a cashier's check, electronic transfer or
noney order to the Conmi ssion payable to the Treasurer of
the State of Nebraska who—shall—ecreditthe full ampuntto
the—permanent—school—fund. The Commi ssion shall then
pronptly forward the cashier's check or the noney order
to the State Treasurer as provided by |aw

027.08C Judici al Review Judicial review of a Comm ssion



order assessing a civil penalty entered pursuant to 027
shal | be conducted pursuant to the appeal procedures
found in 021. 04.

027.09 Collection of Penalty in Lieu of Failure to Pay: A
civil penalty assessed pursuant to this these
rue rul es and
unpai d shall constitute a debt to the State of Nebraska which may
be collected in the manner of a lien forecl osure or sued for and
recovered in a proper formof action in the name of the state in
the District Court of Lancaster County. Any civil penalty
col l ected by the Conmi ssion pursuant to such judicial proceedings
shall be transmitted within thirty (30) days fromreceipt to the
Treasurer of the State of Nebraska for deposit in the pernanent
school fund pursuant to-Seetion—75-322-04—R-R-S—1943—as
afrended section 75-158.
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